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Boston Endo-Surgical Technologies, Inc.

Confidential Disclosure Agreement (CDA)


In order to protect certain proprietary, confidential, technical, and market Information as well as design and development plans which may be disclosed between them, ____________________________________, and Boston Endo-Surgical Technologies, Inc., agree, as of the effective date, as indicated below, that:

1.
The Discloser of confidential Information hereunder is __________________________.  The Recipient of confidential Information hereunder is ________________________.  The confidential Information disclosed under this Agreement shall be used for the sole Authorized Purpose(s) of evaluation a possible business relationship between the Discloser and Recipient as regards to the development, manufacturing, and marketing of proprietary product concepts provided by Discloser.

2.
The Information, including certain know how and/or knowledge associated therewith; will be disclosed by Discloser to Recipient, to the extent that such may be deemed, in Discloser’s sole discretion, necessary to achieve the Authorized Purpose.  Without in any way limiting its generality, said know-how and/or knowledge may include specifications, drawings, documents, market intelligence, customers or business strategy and the like, disclosed for evaluation purposes relating to _______________________________________________________.

3.
This Agreement covers only confidential Information which is disclosed between the date that Recipient executed this Agreement and five years from the receipt of the Information.

4.
Recipient agrees that it shall not disclose Discloser’s confidential Information to anyone except for such of Recipient’s employees and employees affiliates to whom disclosures is necessary on a "need to know" basis for the purposes set forth in Paragraph 1.  Recipient shall notify such employees that the disclosure is made and shall be kept in confidence in accordance with this Agreement.  Recipient shall also take such additional measures to protect the confidential Information against unauthorized disclosure using the same degree of care, but no less than a reasonable degree of care, as the Recipient uses to protect its own confidential information of a like nature, and confidential information of Recipient’s other customers, suppliers, and business relationships.

5.
Recipient agrees not to copy any confidential Information unless specifically authorized in writing by Discloser.  If permission to copy is granted, each copy will include the same confidential or proprietary notice or legends which appear on the original.

6.
Recipient agrees that all such subject matter Information disclosed shall remain the sole and absolute property of the Discloser and that upon termination of this Agreement for any reason, or at any time upon request of Discloser, all confidential Information, together with all copies or excerpts of same (in whatever medium), shall be returned to Discloser.

7.
This Agreement imposes no obligation upon Recipient with respect to any confidential Information disclosed under this Agreement which; (a) was rightfully in the Recipient’s possession before receipt from the Discloser;  (b) is or becomes a matter of public knowledge through no fault of the Recipient;  (c) is rightfully received by the Recipient from a third party without a duty of confidentiality;  (d) is disclosed under operation of law;  (e) is disclosed by Recipient with the Discloser’s prior written approval;  or (f) is required to be disclosed by Recipient as a result of any judicial or administrative proceeding, provided, however, that Recipient shall notify Discloser immediately of any obligation or potential obligation to disclose confidential Information pursuant to such proceeding.

8.
Neither party acquires or transfers any intellectual property rights under this Agreement; neither party has an obligation under this Agreement to deal or contract with one another or purchase any service or item from the other party, or to deal exclusively with the other party in any field or endeavor; and neither party has an obligation under this Agreement to offer for sale products using or incorporation the confidential Information.  The Discloser may, at its sole discretion, offer such products for sale and may modify them or discontinue sale at any time.  Notwithstanding the above, any improvements or variation in the products developed in association with the Recipient shall remain the property of the Discloser.

9.
The parties do not intend that any agency or partnership relationship be created between them by this Agreement.

10.
Without the prior consent of Discloser, Recipient shall not disclose to any third party the existence or purpose of this Agreement, or the terms and conditions hereof.

11.
Recipient shall not assign or transfer its rights or obligation under this Agreement without the prior written consent of Discloser, which consent may be withheld in Discloser’s sole discretion.

12.
Recipient understands that the continued confidentiality of the Information is critical to the Discloser and essential to the continued good will and ultimate success and profitability of the Discloser and that such confidentiality goes to the essence of the Agreement.  Accordingly, Recipient agrees that use or disclosure of the Information in a manner inconsistent with the Agreement will cause the Discloser irreparable damage and that the remedy at law of the Discloser for any actual or threatened breach of this Agreement by Recipient will be inadequate and that the Discloser shall be entitled, as a matter of right to specific performance hereof or injunctive relief, by temporary injunction or other appropriate judicial remedy, writ or order in addition to any damages which the Discloser may be legally entitled to recover together with reasonable expenses of litigation, including attorney’s fees incurred in connection therewith.

13.
The obligations and restrictions herein contained regarding the use of the Information shall survive termination of this Agreement and termination of negotiations between the Recipient and the Discloser.

14.
All additions and modifications to this Agreement must be made in writing and must be signed by both parties.  This Agreement constitutes the entire Agreement between the parties and supersedes all prior Agreements.  This Agreement is made under and shall be construed according to the internal Laws of the Commonwealth of Massachusetts without reference to principles of conflict of law.  In the event of a dispute arising between Recipient and Discloser as to the enforcement of the terms of this Agreement, the prevailing party to such dispute shall be entitled to be paid its reasonable expenses associated with the resolution of such dispute or the enforcement of rights under this Agreement including reasonable attorneys fees.

Discloser:

Recipient:


By:
_____________________
By:
_______________________

Name:

Name:

Title:
_____________________
Title:
_______________________

Date Signed:
_____________________
Date Signed:
_______________________
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